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DEVELOPMENT ASSESSMENT REPORT 
Application No. DA201900198 
Address 25 Palace Street, Petersham 
Proposal To carry out first floor alterations and additions to a dwelling 

house to extend a bedroom 
Date of Lodgement 13 June 2019 
Applicant Mr Andrew Hokin  
Owner Mr Andrew Hokin and Ms Belinda Hokin 
Number of Submissions Nil 
Value of works $48,750 
Reason for determination at 
Planning Panel 

Proposed FSR variation exceeds officer delegation 

Main Issues Clause 4.6 variation for Floor Space Ratio 
Recommendation Approved with Conditions  
Attachment A Recommended conditions of consent  
Attachment B Plans of proposed development 
Attachment C Clause 4.6 Exception to Development Standards  
Attachment D Statement of Heritage Significance   
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1. Executive Summary 

 
This report is an assessment of the application submitted to Council to carry out first floor 
alterations and additions to a dwelling house to extend a bedroom at 25 Palace Street, 
Petersham. The application was notified to surrounding properties and no submissions 
received. 
 
The main issues that have arisen from the application include:  
 

 Variation to the Floor Space Ratio development standard by more than 10% 
 
The proposal generally complies with the aims and objectives of the Marrickville Local 
Environmental Plan 2011 (MLEP 2011) with the exception that the proposal exceeds the 
Floor Space Ratio development standard by 43.5sqm or 17%. A written request under 
Clause 4.6 of MLEP 2013 has been submitted by the applicant for the variation which is 
considered well justified and worthy of support. 
 
The development generally complies with the provisions of the Marrickville Development 
Control Plan 2019. It is considered that the proposal will not result in any significant impacts 
on the streetscape or amenity of adjoining properties. 
 
The potential impacts on the surrounding environment have been considered as part of the 
assessment process. Any potential impacts from the development are considered 
acceptable. 
 

2. Proposal 
 
Approval is sought to carry out alterations and additions the existing dwelling including; 
 

 Demolition of the existing rear wall to bedroom 3 on the first floor  
 Construction of an addition to bedroom  3 (measuring 9.4sqm in area) 

 

3. Site Description 
 
The subject site is located on the western side of Palace Street, between Croydon Street 
and Brighton Street, Petersham. The site consists of one allotment and is generally regular 
shaped with a total area of 485 sqm and is legally described as Lot 2 in Deposited Plan 
1309. 
  
The site has a frontage to Palace Street of 13.8 metres. 
 
The site supports a two storey dwelling house and separate garage. The adjoining properties 
support two storey dwelling houses. The subject site is listed as a heritage item under MLEP 
2011, namely Group of Victorian villas and stables (Item I207). 
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4. Background 

 
4(a)  Site history  
 
The following application outlines the relevant development history of the subject site.  
 
Subject Site 
 
Application Proposal Decision & Date 
DA200500812 To demolish part of the premises and 

carry out ground and first floor 
alterations and additions to a dwelling-
house and alterations to the existing 
outbuilding 

Approved 22 March 2006 

DA200100670 To install a panel lift door to an existing 
carport and erect a lattice screen to the 
southern side of the carport 

Approved 22 October 2001 

 
4(b) Application history  
 
The following table outlines the relevant history of the subject application.  
 
Date Discussion / Letter / Additional Information  
13 June 2019 Application lodged with Council  
23 July 2019 Request for additional information sent to applicant for shadow diagrams 
12 August 2019 Additional information submitted to Council 
14 August 2019 Request for additional information sent to applicant for a Clause 4.6 
12 September 
2019 

Additional information submitted to Council 

 

5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
1.15 of the Environmental Planning and Assessment Act 1979.  
 
5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 
 Marrickville Local Environmental Plan 2011; and 
 Marrickville Development Control Plan 2011. 

 
The following provides further discussion of the relevant issues:  
 
Marrickville Local Environment Plan 2011 (MLEP 2011) 
 
The application was assessed against the following relevant clauses of the Marrickville Local 
Environmental Plan 2011: 
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 Clause 2.3  - Zone objectives and Land Use Table 
 Clause 2.7 - Demolition 
 Clause 4.3 - Height of buildings 
 Clause 4.4 - Floor space ratio 
 Clause 4.6 - Exceptions to development standards 
 Clause 5.10 - Heritage Conservation 
 Clause 6.5 - Development in areas subject to aircraft noise 

 
The following table provides an assessment of the application against the development 
standards: 
 
Standard Proposal non 

compliance 
Complies 

Height of Building 
Maximum permissible:   9.5 m 
 

6.5 m  
N/A 

Yes 
 

Floor Space Ratio 
Maximum permissible:   0.5:1 or 242.5 
sqm 

 
0.59:1 or 286 sqm 

 
43.5 sqm or 
17% 

 
No 

 
(ix) Clause 2.3 - Land Use Table and Zone Objectives  

 
The property is zoned R2 – Low Density Residential under the provisions of MLEP 2011. 
Dwelling houses are permissible with consent within the zone. 
 
The development is considered acceptable having regard to the objectives of the R2 – Low 
Density Residential zone. 
 
(x) Demolition (Clause 2.7) 

 
Clause 2.7 of MLEP 2011 states that the demolition of a building or work may be carried out 
only with development consent. The application seeks consent for demolition works. 
Council’s standard conditions relating to demolition works are included in the 
recommendation. 
 
(xi) Height (Clause 4.3) 

 
The site is located in an area where the maximum height of buildings is 9.5 metres as 
indicated on the Height of Buildings Map that accompanies MLEP 2011. The development 
has a height of approximately 6.7 metres, which complies with the height development 
standard. 
 
(xii) Floor Space Ratio (Clause 4.4) 

 
Clause 4.4(2A) of MLEP 2011 specifies a maximum floor space ratio for a dwelling house on 
land labelled “F” on the Floor Space Ratio Map. The maximum floor space ratio (FSR) of 
0.5:1 applies to the land as indicated on the Floor Space Ratio Map that accompanies MLEP 
2011. 
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The property has a site area of 485sqm. The existing dwelling has an FSR exceedance of 
0.57:1 which equates to a Gross floor Area (GFA) of 276sqm.  
 
The proposed development has a GFA of 286sqm which equates to a FSR of 0.59:1 on the 
485sqm site which does not comply with the FSR development standard. The application 
was accompanied by a written submission in relation to the contravention of the FSR 
development standard in accordance with Clause 4.6 of MLEP 2011. 
 
(xiii) Clause 4.6 Exceptions to Development Standards 
 
As outlined above, the proposal exceeds the maximum floor space ratio development 
standard prescribed under Clause 4.4 of MLEP 2011 by 43.5sqm or 17%. 

Clause 4.6 allows Council to vary development standards in certain circumstances and 
provides an appropriate degree of flexibility to achieve better design outcomes.  
 
In order to demonstrate whether strict numeric compliance is unreasonable and unnecessary 
in this instance, the proposed exception to the development standard has been assessed 
against the objectives and provisions of Clause 4.6 of MLEP 2011 below. 
 
A written request to vary the standard has been submitted by the applicant in accordance 
with Clause 4.6(3) of MELP 2011 justifying the proposed contravention of the development 
standard. The applicant’s written rationale adequately demonstrates compliance with the 
development standard is unreasonable or unnecessary in the circumstances of the case, 
and that there are sufficient environmental planning grounds to justify contravening the 
development standard. 

The written submission contends that compliance with the development standard is 
unreasonable or unnecessary because the objectives of the development standard are 
achieved notwithstanding non-compliance with the standard. The submission makes the 
following comments: 

 The building bulk, form and scale of the proposed building will be consistent with 
the traditional character of these large houses. 

 The first floor addition is a modest addition to the rear of the existing building. 

 There are no significant impacts from the bulk and scale of the proposed dwelling 
on neighbouring properties. 

 
It is considered the development is in the public interest because it is consistent with the 
objectives of the R2 – low density residential, in accordance with Clause 4.6(4)(a)(ii) of 
MLEP 2011 for the following reasons: 
 

 The development provides for the housing needs of the community within a low 
density residential environment. 
 

It is considered the development is in the public interest because it is consistent with the 
objectives of the FSR development standard, in accordance with Clause 4.6(4)(a)(ii) of 
MLEP 2011 for the following reasons: 
 

 The developments’ density and bulk in relation to the site area achieves the desired 
future character for the area; and 
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 The proposal does not result in any adverse amenity impacts to the surrounding 
locality and or the public domain, which is demonstrated by the assessment in this 
report. 

 
Further, it is noted as discussed below that the proposal complies with the FSR for the site 
set out in the draft amendment to MLEP 2011 of 0.6:1. 
 
The concurrence of the Secretary may be assumed for matters determined by the Local 
Planning Panel. 
 
The proposal thereby accords with the objective in Clause 4.6(1)(b) and requirements of 
Clause 4.6(3)(b) of MLEP 2011. For the reasons outlined above, there are sufficient planning 
grounds to justify the departure from the FSR development standard and it is recommended 
the Clause 4.6 exception be granted. 
 
 
(xiv) Heritage Conservation (Clause 5.10) 

 
The property is listed as a heritage item, namely Group of Victorian villas and stables (Item 
I207) and is located within a Heritage Conservation Area (Heritage Conservation Area C3 - 
Petersham North) under MLEP 2011.  

The application submitted a Heritage Impact Statement that supports the proposal. The 
application was referred to Council’s Heritage Specialist who provided the following 
comments;  
 

The rear addition is considered integral to the overall form and character of the villa 
and appears to be intact. The proposed addition is however fairly small and whilst not 
ideal does not fundamentally affect the significance of the site or the ability to read it 
as a substantial Victorian Italianate Villa that has a strong presentation to the 
streetscape. Having said that some minor changes to the proposal are required in 
order to allow subtle interpretation of the original rear wing and the new addition.     

 
The proposal is supported provided the following changes are made to the 
application which may be provided as a condition of consent: 

 

1. The new addition is to be constructed of lightweight material and finished in 
horizontally proportioned weatherboards painted to match the existing 
masonry walls. 

2. Nib walls are to be provided to the east wall of Bed 3 for interpretation 
purposes. Nib walls are to be a minimum of 300mm from the inside face of 
the north and south walls.  

 
Conditions are included in the recommendation (in accordance with Council’s Heritage 
Specialist’s advice) to ensure the subtle interpretation of the original rear wing and the new 
addition. 
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(xv) Development in areas subject to Aircraft Noise (Clause 6.5) 

 
The property is located within the 20-25 Australian Noise Exposure Forecast (2033) Contour. 
 
The development is likely to be affected by aircraft noise. However having regard to the 
minor extent of the addition proposed to a single room, it is considered the requirement to 
noise attenuate the addition would be onerous, impractical and ineffective to attenuate a 
portion of the room. As such attenuation is not warranted in the circumstances having regard 
to the minor nature of the addition.  
 
5(b) Draft Environmental Planning Instruments 
 
It is noted that the Draft Marrickville Local Environmental Plan 2011 (Amendment 4) (the 
Draft LEP Amendment) was placed on public exhibition commencing on 3 April 2018 and 
accordingly is a matter for consideration in the assessment of the application under Section 
4.15(1)(a)(ii) of the Environmental Planning and Assessment Act 1979.  

The amendments are primarily housekeeping matters that seek to address misdescriptions, 
errors, omissions, anomalies and inconsistencies in the written instrument and maps, ensure 
consistency in the application of controls, or improve communication in the Plan. 

The following extract from the draft instrument is provided below to illustrate the proposed 
changes to Clause 4.4(2A) of MLEP 2011 which are of relevance to the proposal: 

“Under Clause 4.4 (2A) the maximum floor space ratio for various forms of residential 
accommodation (namely attached dwellings, bed and breakfast accommodation, 
dwelling houses and semi-detached dwellings) on land labelled “F” on the Floor Space 
Ratio Map with a site area greater than 400sqm is restricted to 0.5:1. 

To ensure consistency in the FSR controls with the other forms of development 
permitted, it is recommended that the upper site area listing for sites greater than 
400sqm for development for the purposes of attached dwellings, bed and breakfast 
accommodation, dwelling houses and semi-detached dwellings) on land labelled “F” 
on the Floor Space Ratio Map be deleted. 

The deletion of the upper site area listing of “> 400 square metres” from the table to 
Clause 4.4 (2A) would mean that a maximum floor space ratio of 0.6:1 would apply to 
attached dwellings, bed and breakfast accommodation, dwelling houses and semi-
detached dwellings on land labelled “F” on the Floor Space Ratio Map, on land with a 
site area greater than 350 square metres, the same maximum FSR that applies to 
other forms of development permitted on such land. 

Recommendation L-4.4 (01): 

That the Site area and Maximum floor space ratio table in Clause 4.4 (2A) of MLEP 
2011 be amended by the deletion: 

“> 350 ≤ 400 square metres  0.6:1 

> 400 square metres   0.5:1” 

and the insertion of: 

“> 350 square metres   0.6:1” 
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The amended provisions the Draft LEP Amendment would make the maximum FSR on the 
site 0.6:1 and therefore the proposal would comply with the maximum FSR development 
standard. As such the proposed development is consistent with the provisions of Draft MLEP 
0211 (Am 4).  
 
5(c) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Marrickville Development Control Plan 2011.  
 

MDCP 2011 Part of MDCP 2011 Compliance 

Part 2.3 – Site and Context Analysis Yes  
Part 2.5 – Equity of Access and Mobility Yes  
Part 2.6 – Acoustic and Visual Privacy Yes  
Part 2.7 – Solar Access and Overshadowing  Yes  
Part 2.18 – Landscaping and Open Space No but acceptable - see 

discussion 
Part 2.21 – Site Facilities and Waste Management Yes  
Part 8 – Heritage  Yes - subject to conditions 
Part 9 – Strategic Context Yes 
 
The following provides discussion of the relevant issues: 
 
 
(i) Landscaping and Open Space (Part 2.7) 

 
C12 states that the 45sqm or 20% of the total site area with no dimension being less than 3 
metres (whichever is greater) must be private open space. The plans provided identify that 
58sqm, being 11% of the total site area is to be retained as private open space. Therefore, 
the development does not comply with the above requirement. Furthermore, there is no 
reduction to the existing landscaping and area of private open space as all works are located 
on the first floor. 

Notwithstanding the above, the landscaped area and private open space is appropriate 
given: 

 The entire front setback is to consist of pervious landscaping with the exception of 
the pathway; 

 The quantum of landscaping remains unchanged as part of the proposal; 
 The area of private open space is consistent with the private open space of 

properties in the surrounding area; and 
 The private open space acts as extension of internal living areas. 

 
Given the above the development is reasonable having regard to the objectives and controls 
relating to landscaping and opens spaces as contained in Part 2.18 of MDCP 2011 
 
5(d) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
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5(e)  The suitability of the site for the development 
 
The site is zoned R2 – Low Density Residential under MLEP 2011. Provided that any 
adverse effects on adjoining properties are minimised, this site is considered suitable to 
accommodate the proposed development, and this has been demonstrated in the 
assessment of the application. 
 
5(f)  Any submissions 
 
The application was notified in accordance with Marrickville Development Control Plan 2011 
for a period of 14 days to surrounding properties.  No submissions were received.   
 
5(g)  The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
 
The proposal is not contrary to the public interest. 
 

6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in section 5 above. 
 

 Heritage and Urban Design Team - Refer to discussion Section 5(a)(vi) of this report. 
 

8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Marrickville Local Environmental Plan 2011 and Marrickville Development Control Plan 
2011.  
 
The development will not result in any significant impacts on the amenity of the adjoining 
properties and the streetscape and is considered to be in the public interest.  
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
 

9. Recommendation 
 
A. The applicant has made a written request pursuant to Clause 4.6 of the Marrickville 

Local Environmental Plan 2011. After considering the request, and assuming the 
concurrence of the Secretary, the Panel is satisfied that compliance with the standard 
is unnecessary in the circumstance of the case and that there are sufficient 
environmental grounds to support the variation. The proposed development will be in 
the public interest because the exceedance is not inconsistent with the objectives of 
the standard and of the zone in which the development is to be carried out. 
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B. That the Inner West Local Planning Panel exercising the functions of the Council as 
the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, grant consent to Development Application No. DA201900198 
to carry out first floor alterations and additions to a dwelling house to extend a 
bedroom at 25 Palace Street, Petersham«Primary_Location» subject to the 
conditions listed in Attachment A below/for the following reasons.  
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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Attachment C- Clause 4.6 Exception to Development Standards  

Burrell Threlfo Pagan Pty Ltd  TOWN PLANNING CONSULTANTS 

 
48 Victoria Road  Rozelle  NSW  2039 
phone: 9818 8333   fax: 9818 8356   e-mail: bruce@btpplan.com.au 
ABN 55 078 022 447 
 
25 Palace Street Petersham 
 
Clause 4.6 Submission - Exception to development standard (floor space ratio)  
 
The property is zoned R2 Low Density Residential under Marrickville LEP 2011. The 
development standard for FSR for dwelling houses is set out in clause 4.4(2A) of MLEP 
2011. For lots >400m2 the standard is 0.5:1. 
 

Site area 480m2 
Existing GFA 273m2 
Existing FSR 0.57:1 
GFA of addition 13m2 
Proposed GFA 286m2 
Proposed FSR 0.59:1 
Permitted FSR 0.5:1 

 
There is an existing non-compliance with the FSR standard of 33m2(14%) which will 
increase by only 13m2 (18%). 
 
Criteria 
Clause 4.6 allows consent to be granted for development that would contravene a 
development standard if  
 the applicant has made a written request seeking to justify the contravention and 

 the consent authority is satisfied that the written request has adequately addressed the 
matters required to be addressed by subclause (3); that is  

(3)(a) that compliance with the development standard is unreasonable or unnecessary in 
the circumstances of the case, and  

    (b) that there are sufficient environmental planning grounds to justify contravening the 
development standard and 

the consent authority is satisfied that  

(4)(a)(ii) the proposed development will be in the public interest because it is consistent 
with the objectives of the particular standard and the objectives for development 
within the zone in which the development is proposed to be carried out, and  

 the concurrence of the Director-General has been obtained  
 
In accordance with the guidelines provided by decisions of the Land and Environment Court 
and in particular the judgments in Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 
1009, Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 90, Four2Five Pty Ltd v Ashfield 
Council [2015] NSWCA 248, Micaul Holdings Pty Ltd v Randwick City Council [2015] 
NSWLEC 1386 and Moskovich v Waverley Council [2016] NSWLEC 1015, this submission 
addresses the requirements of clause 4.6.  
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Is compliance with the development standard unreasonable or unnecessary in the 
circumstances of the case? 

The judgment in Wehbe v Pittwater Council [2007] NSWLEC 827 identified five ways of 
establishing under State Environmental Planning Policy No. 1 – Development Standards 
(SEPP 1) that compliance is unreasonable or unnecessary.  The subsequent cases referred 
to above have confirmed that these ways are equally applicable under the clause 4.6 
regime. The 5 matters to consider are whether: 

1. The objectives of the development standard are achieved notwithstanding non-
compliance with the standard.  

2. The objective is not relevant to the development. 

3. The objective would be defeated or thwarted if compliance was required.  

4. The development standard has been virtually abandoned or destroyed by the Council’s 
own actions in granting consents departing from the standard.   

5. The zoning of the land is unreasonable or inappropriate.  

 
These 5 matters are discussed below. 

1. The objectives of the development standard are achieved notwithstanding non-
compliance with the standard.   

 
The objectives of the FSR development standard are 

(a)  to establish the maximum floor space ratio, 
(b)  to control building density and bulk in relation to the site area in order to achieve 
the desired future character for different areas, 
(c)  to minimise adverse environmental impacts on adjoining properties and the 
public domain. 

 
These objectives are achieved despite the non-compliance with the numerical control 
because: 

 The additional floor area is only 13m2 over the standard. The resulting built form is 
suitable for a large two storey building.  

 There are no adverse impacts on the adjoining property as indicated by the shadow 
diagrams. The addition does not have any significant presentation to the public 
domain. 

 
2. The objective is not relevant to the development. 
This contention is not relied upon.  
 
3. The objective would be defeated or thwarted if compliance was required.  
This contention is not relied upon.  
 

4. The development standard has been virtually abandoned or destroyed by the Council’s 
own actions in granting consents departing from the standard.  

This contention is not relied upon.  
 
5. The zoning of the land is unreasonable or inappropriate.  
This contention is not relied upon.  
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Compliance with the development standard is unreasonable and unnecessary in the 
circumstances because  
 

 There is an existing non-compliance with the FSR standard of 33m2(14%) which will 
increase by only 13m2 (18%). 

 
Are there sufficient environmental planning grounds to justify contravening the 
development standard? 

 
The cases referred to above have established that the environmental planning grounds must 
be particular to the circumstances of the proposed development on its site.  The following 
environmental planning grounds are relevant:  

 The building bulk, form and scale of the proposed building will be consistent with 
the traditional character of these large houses. 

 The first floor addition is a modest addition to a the rear of the existing building. 

 There are no significant impacts from the bulk and scale of the proposed dwelling 
on neighbouring properties. 

 
Will the proposed development be in the public interest because it is consistent with 
the objectives of the development standard? 

The objectives of the FSR standard have been addressed above. The proposal is consistent 
with the objectives. Further, strict compliance is considered to be unreasonable in the 
circumstances. 
 
Will the proposed development be in the public interest because it is consistent with 
the objectives of the zone? 

 
The objectives for development within the R2 Low Density residential zone are: 

• To provide for the housing needs of the community within a low density residential environment.  
• To enable other land uses that provide facilities or services to meet the day to day needs of 

residents.  
•To provide for multi dwelling housing and residential flat buildings but only as part of the 

conversion of existing industrial and warehouse buildings. 
• To provide for office premises, multi dwelling housing and residential flat buildings only as part 

of the conversion of existing industrial and warehouse buildings.  
• To provide for office premises and retail premises in existing buildings designed and constructed 

for commercial purposes. 
 
The proposal satisfies the first objective because the modest increase in size of the bedroom 
will benefit the existing owner/occupants of the dwelling.  
 
The other objectives are not relevant. 
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Concurrence of the Director-General  
The concurrence of the Director-General may be assumed by Council.   
 
Council must also consider: 
(a) whether contravention of the development standard raises any matter of significance for 

State or regional environmental planning 
(b) the public benefit of maintaining the development standard 
 
Any matter of significance for State or regional environmental planning 
There are no matters of significance for State or regional environmental planning 
 
Public interest 
The proposal is considered to be neutral in terms of the public interest.  
 
Bruce Threlfo 
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Attachment D – Statement of Heritage Significance  
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